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BANKRUPTCY
GENERAL
AUTOMATIC STAY. The debtors filed for Chapter 11
and received a discharge. After the discharge was granted, the
IRS filed a claim for back taxes and the Chapter 11 trustee filed
a motion for compromise which involved the sale of real
property owned by the debtors. The IRS then filed tax liens in
the counties where the property was located and the debtors
filed a motion to force the IRS to lift the liens as violating the
automatic stay. The court noted that, although the discharge
lifted the automatic stay as to in personam liability of the debtors
for claims, the stay remained in effect for property still under
the control of the bankruptcy estate.  The court noted that the
tax liens adversely affected the value of the property and the
ability of the trustee to sell the property. The court held that the
liens violated the automatic stay and ordered the IRS to release
the liens. In re Majors, 298 B.R. 363 (Bankr. S.D. Iowa 2003).
FEDERAL TAX
DISCHARGE. The debtor filed for Chapter 7 on August
2, 2001 and filed the federal income tax returns for 1992 and
1993 three days later. The debtor was granted a discharge but
the IRS assessed the 1992 and 1993 taxes after the discharge.
The debtor challenged the assessment, arguing that the taxes
were also discharged. The IRS argued that no discharge of the
taxes occurred under Section 523(a)(1)(B)(ii) because the debtor
had not filed a timely return for those years. The debtor argued
that the IRS had full knowledge of the tax debt more than two
years before the bankruptcy filing because it had constructed
substitute returns for those years and those returns satisfied the
Section 523(a)(1)(B)(ii) requirements. The court held that the
taxes were not discharged because the substitute returns, if they
existed at all, did not qualify as returns for purposes of Section
523(a)(1)(B)(ii) since they were not signed by the debtor.
Ramsdell v. Comm’r, T.C. Memo. 2003-317.
OFFER IN COMPROMISE. After the debtor filed for
Chapter 11, the debtor filed an offer-in-compromise in
settlement of capital gains taxes which resulted from the forced
sale of stock. The IRS refused the offer and the debtor sought a
ruling that the refusal violated Section 525(a) as discriminatory
treatment of a debtor by the government. The IRS pointed to
its long-standing policy of not considering offers-in-
compromise while a taxpayer was in bankruptcy.  The court
held that Section 525(a) did not cover offers-in-compromise so
the refusal did not violate the bankruptcy rules.  The court also
held that the IRS policy violated basic principles of bankruptcy
and tax law and ordered the IRS to receive and consider the
offer-in-compromise. In re Holmes, 298 B.R. 477 (Bankr. M.D.
Ga. 2003).
FEDERAL AGRICULTURAL
PROGRAMS
FARM LABOR. The National Agricultural Statistics Service
(NASS) has issued the latest agricultural labor statistics which
show the number of hired farm workers down 1 percent. Farm
operators paid their hired workers an average wage of $9.05
per hour during the October 2003 reference week, up 10 cents
from a year earlier.  Field workers received an average of $8.42
per hour, up 8 cents from October 2002, while livestock workers
earned $8.64 per hour compared with $8.42 a year earlier.  The
field and livestock worker combined wage rate, at $8.47 per
hour, was up 11 cents from last year. The report also includes
other agriculture labor statistics. All NASS reports are available
by subscription free of charge direct to an e-mail address.
Starting with the NASS home page at http:/www.usda.gov/nass;
click on Publications, then click on the Subscribe by E-mail
button which takes you to the page describing e-mail delivery
of reports.
IMPORTS OF ANIMALS. The APHIS has issued proposed
regulations which amend the regulations regarding the
importation of animals and animal products to recognize a
category of regions that presents a minimal risk of introducing
bovine spongiform encephalopathy (BSE) into the United States
via live ruminants and ruminant products. The proposed
regulations add Canada to this category to allow the importation
of certain live ruminants and ruminant products and byproducts
from Canada under certain conditions. 68 Fed. Reg. 62386 (Nov.
4, 2003).
PERISHABLE AGRICULTURAL COMMODITIES
ACT. The plaintiff was a fruit and vegetable handler licensed
under PACA. After 20 years without any violations of PACA,
three employees of the plaintiff committed 61 violations of PACA
over three years by altering inspection certificates, resulting in
underpayments totalling $130,000 to 22 suppliers, and eight false
accounts of sale to seven suppliers, resulting in underpayments
of $6,500. Although a few altered documents were discovered
during an USDA inspection relating to another handler, most of
the altered documents were discovered by the plaintiff through
an internal audit. The employees admitted their violations and
denied that the plaintiff’s owner had any knowledge of the
alterations.  The plaintiff also made voluntary restitution for the
underpayments. The plaintiff allowed the employees to remain
under the condition that they make restitution to the plaintiff for
the payments made to the suppliers. The USDA sought revocation
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surviving spouse’s interest in the contract was not eligible for
stepped-up basis, under I.R.C. § 1014(b)(6), because the
decedent’s interest was not eligible, as ruled above. Ltr. Rul.
200345026, July 29, 2003.
GIFTS. The annual exclusion amount for gifts made in 2004
will be $11,000.  Rev. Proc. 2003-85, I.R.B. 2003-__.
SPECIAL USE VALUATION. For an estate of a decedent
dying in calendar year 2003, if the executor elects to use the
special use valuation method under I.R.C. § 2032A for
qualified real property, the aggregate decrease in the value of
qualified real property resulting from electing to use I.R.C. §
2032A that is taken into account for purposes of the estate tax
may not exceed $850,000. Rev. Proc. 2003-85, I.R.B. 2003-
__.
TRANSFERS WITH RETAINED INTERESTS. The
decedent owned various businesses and, as part of an estate
plan to provide for continuation of the businesses, the decedent
transferred the business assets to family limited partnerships
in exchange for interests in the FLPs. The decedent retained
sufficient assets for living expenses. The court held that the
transfers of the business assets to the FLPs were transfers for
adequate and full consideration; therefore, the assets were not
included in the decedent’s estate under I.R.C. § 2036(a). Estate
of Stone v. Comm’r, T.C. Memo. 2003-309.
VALUATION. The decedent had won a state lottery with
the decedent’s sister. The two winners formalized the sharing
of the prize, paid in annual installments, in a limited partnership
agreement. Thus, when the decedent died, the decedent owned
an interest in the partnership which was entitled to 19 annual
prize payments. The IRS valued the right to receive the lottery
installments by the partnership using the annuity tables of
Treas. Reg. § 20.2031-3. The decedent’s estate argued that
the lottery installments were not an annuity and should be
valued by the fair market value of the installment payments
as received by the partnership. The Tax Court held that, under
Estate of Gribauskas v. Comm’r, 116 T.C. 142 (2001)), rev’d
on other grounds, 324 F.3d 85 (2d Cir. 2003), lottery prize
installments were annuity payments and had to be valued using
the annuity tables. The court noted that, while the lottery
installments did not have all the same characteristics as
annuities, the lottery payments were as secure as an annuity
and were required to be paid annually.  The court did not rule
on the value of the decedent’s interest in the partnership,
although the IRS had allowed discounts for lack of
marketability, restrictions on transfer and admission of new
partners, and for lack of a controlling interest. The appellate
court affirmed, acknowledging that its holding was contrary
to the Second Circuit’s holding in Gribauskas, supra, and the
Ninth Circuit’s holding in Shackleford v. U.S., 262 F.3d 1028
(9th Cir. 2001). Estate of Cook v. Comm’r, 2003-2 U.S. Tax
Cas. (CCH) ¶ 60,471 (5th Cir. 2003), aff’g, T.C. Memo.
2001-170.
of the plaintiff’s PACA license for the violations but the
Administrative Law Judge imposed only a fine of $50,000.
On appeal, the Judicial Officer imposed a license revocation.
The court upheld the Judicial Officer’s license revocation as
justified by the large number of violations, length of time
involving the violations, the amount of money and suppliers
involved and the need to deter similar behavior by other
licensed handlers. The court noted that it was not free to re-
examine the circumstances of the case and substitute its own
sanction but was limited to determining whether the Judicial
Officer’s sanction was arbitrary and capricious. MacClaren
v. U.S.D.A., 342 F.3d 584 (6th Cir. 2003).
SHARED APPRECIATION AGREEMENTS. In 1989,
the plaintiffs executed a shared appreciation agreement (SAA)
with the FmHA (now FSA) in exchange for a write-off of
debt to the FmHA. In 1999 the FSA notified the plaintiffs that
they would be required to pay back the entire write-off amount
because that amount was less than 50 percent of the
appreciation on the value of their farm. The plaintiffs argued
that no payment was due because the farm had not been sold
and that, even if any amount was due, the value of the farm
should not include the value of capital improvements made
by the plaintiffs. The trial court held that the SAA was
unambiguous in requiring repayment at the expiration of the
agreement if the farm had not been sold. The trial court also
held that the value of the farm had to be determined without
including the value of capital improvements made after the
agreement, based on new regulations promulgated by the FSA.
The appellate court affirmed on the first issue but held that
the new regulations could not be applied retroactively;
therefore, the value of the farm was to include all
improvements. Pauly v. U.S.D.A., No. 02-35731 (9th Cir.
Nov. 13, 2003).
FEDERAL ESTATE
AND GIFT  TAXATION
ANNUITY. The decedent and surviving spouse lived in a
community property state and created a revocable trust for
their benefit. The trust was funded with an annuity contract
purchased with community property. On the decedent’s death,
the decedent’s interest in the trust passed to two trusts for the
surviving spouse. The decedent’s estate sought a ruling that
the income tax basis of the decedent’s interest in the trust
was increased to the fair market value of that interest on date
of the decedent’s death. The surviving spouse sought a ruling
that the surviving spouse’s share of the trust also increased
its basis to the fair market value on the date of the decedent’s
death. The IRS ruled that the decedent’s interest was not
eligible for I.R.C. § 1014 step-up in basis for the portion of
the estate represented by the annuity contract, as provided
by I.R.C. § 1014(b)(9)(A). Similarly, the IRS ruled that the
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DISASTER LOSSES. On October 27, 2003, the President
determined that certain areas in California were eligible for
assistance under the Disaster Relief and Emergency Assistance
Act, 42 U.S.C. § 5121, as a result of wildfires that began on
October 21, 2003.  FEMA-1498-DR. On November 7, 2003,
the President determined that certain areas in Washington were
eligible for assistance under the Act as a result of severe storms
and flooding that began on October 15, 2003.  FEMA-1499-
DR.  Accordingly, taxpayers who sustained losses attributable
to the disaster may deduct the losses on their 2002 federal
income tax returns.
INTEREST. The IRS has announced the 2004 figure,
$154,000, which may be loaned to a qualifying continuing
care facility at a below-market interest rate without incurring
imputed interest. Rev. Rul. 2003-118, I.R.B. 2003-47.
The taxpayer operated a law practice as a sole proprietorship
and was assessed additional taxes and interest based on
additional income from the law practice. The taxpayer claimed
the paid interest as a deduction on Schedule C as a business
interest expense. The court held that, under Robinson v.
Comm’r, 119 T.C. 44 (2002) (Temp. Treas. Reg. § 1.163-
9T(b)(2)(i)(A) valid), the income tax deficiency interest
expense was a nondeductible personal expense. The appellate
court affirmed. Alfaro v. Comm’r, 2003-2 U.S. Tax Cas.
(CCH) ¶ 50,715 (5th Cir. 2003), aff’g, T.C. Memo. 2002-
309.
MILITARY PERSONNEL. The Military Family Tax
Relief Act of 2003, Pub. L. No. 108-121,  suspends for up to
10 years, for active duty service members serving more than
100 miles from home, the five-year period during which a
residence must be used as a principal residence for at least
two years before a sale of the residence is eligible for exclusion
of gain under I.R.C. § 121. Sec. 101, amending I.R.C. §
121(d). The legislation also provides for an I.R.C. § 62
deduction for travel expenses for military reservists on duty
more than 100 miles from home. Sec. 109, amending I.R.C.
§§ 62(a)(2), 162(o).
PARTNERSHIPS.
ADMINISTRATIVE ADJUSTMENTS. The IRS had issued
a notice of deficiency based upon the taxpayer’s share of
partnership discharge of indebtedness income. The taxpayer
argued that the notice was barred by the statute of limitations
for personal income tax returns because the taxpayer was not
a partner in the partnership. The Tax Court had held that the
issue of the taxpayer’s status as a partner was a partnership
item, subject to the longer limitation period of I.R.C. § 6229
for administrative adjustment proceedings. Blonien v. Comm’r,
118 T.C. 541 (2002). The taxpayer then raised an objection to
the IRS’s computation of discharge of indebtedness income
allocated to the taxpayer. The court held that the computation
was a partnership level issue which could not be raised in a
partner level proceeding; therefore, the court did not have
FEDERAL INCOME
TAXATION
ALTERNATIVE MINIMUM TAX. The U.S. Supreme
Court has denied certiorari in the following case. The
taxpayer had income from wages and claimed deductions
for unreimbursed employee expenses, charitable
contributions and state and local taxes. The taxpayer also
claimed the personal exemption. The taxpayer did not
compute alternative minimum taxable income and paid tax
based on the regular income only. The court held that I.R.C.
§ 55(b)(2) required computation of AMTI which did not
allow deductions for unreimbursed employee expenses
(under I.R.C. § 67(b)), the personal exemption, and the
deduction for state and local taxes.  Because the taxpayer’s
AMTI exceeded the exemption amount, the taxpayer was
liable for AMT on the amount that the AMTI exceeded the
exemption amount. Because the AMT also exceeded the
regular tax, the taxpayer was liable for the AMT. The
appellate court affirmed in an opinion designated as not for
publication. Moore v. Comm’r, T.C. Memo. 2002-196,
aff’d, 2003-2 U.S. Tax Cas. (CCH) ¶ 50,541 (6th Cir. 2003).
CORPORATIONS
DEFINITION. The taxpayer operated a jewelry business
as a sole proprietorship. The taxpayer obtained a certificate
of incorporation from the state but the corporation did not
create any corporate bylaws and no minutes of any meetings
of the corporation existed. The corporation did not file an
annual registration form with the Secretary of State and was
not in good standing in the State of Minnesota.  The
corporation did not file any federal income tax return, any
federal employment tax return, or any information return
with the IRS for any of the years at issue. The court held that
the income from the jewelry business was personal income
to the taxpayer and not corporate income because the
corporation never existed. Wood v. Comm’r, T.C. Memo.
2003-315.
COURT AWARDS AND SETTLEMENTS. The
taxpayer was terminated from employment as part of a
shareholder dispute. As part of the shareholder settlement,
the taxpayer received payment for personal injuries the
taxpayer claimed to have suffered. The settlement allocated
all of the payment to compensation for personal injuries and
the taxpayer did not include the payments in taxable income.
The court held that one-half of the settlement proceeds was
taxable income because a portion of the claims involved lost
compensation. Because neither claim seemed to predominate
in the settlement negotiations, the court held that one-half of
the settlement was paid for each type of claim. Gerard v.
Comm’r, T.C. Memo. 2003-320.
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jurisdiction over the issue in this case. Blonien v. Comm’r,
T.C. Memo. 2003-308.
PENSION PLANS.  For plans beginning in November
2003, the weighted average is 5.28 percent with the permissible
range of 4.75 to 5.81 percent (90 to 120 percent permissible
range) and 4.75 to 6.33 percent (90 to 110 percent permissible
range) for purposes of determining the full funding limitation
under I.R.C. § 412(c)(7).  Notice 2003-74, I.R.B. 2003-47.
The IRS has published the cost-of-living adjustments
(COLAs), effective on Jan. 1, 2004, applicable to dollar
limitations on benefits paid under qualified retirement plans
and to other provisions affecting such plans. The maximum
limitation for the I.R.C. § 415(b)(1)(A) annual benefit for
defined benefit plans is increased to $165,000 and the I.R.C. §
415(c)(1)(A) limitation for defined contribution plans is
$41,000. Notice 2003-73, I.R.B. 2003-47, 1017.
QUALIFIED DEBT INSTRUMENTS.  The IRS has
announced the 2004 inflation adjusted amounts of debt
instruments which qualify for the interest rate limitations under
I.R.C. §§ 483 and 1274:
Year of Sale 1274A(b) 1274A(c)(2)(A)
or Exchange Amount Amount
2004 $4,381,300 $3,129,500
The $4,381,300 figure is the dividing line for 2004 below which
(in terms of seller financing) the minimum interest rate is the
lesser of 9 percent or the Applicable Federal Rate. Where the
amount of seller financing exceeds the $4,381,300 figure, the
imputed rate is 100 percent of the AFR except in cases of sale-
leaseback transactions, where the imputed rate is 110 percent
of AFR. If the amount of seller financing is $3,129,500 or less
(for 2004), both parties may elect to account for the interest
under the cash method of accounting.  Rev. Rul. 2003-119,
I.R.B. 2003-47.
RETURNS. The IRS has announced the publication of two
new brochures to help charities understand the tax laws
conferring tax-exempt status: IRS Publication 4220, Applying
for 501(c)(3) Tax-Exempt Status, and Publication 4221,
Compliance Guide for 501(c)(3) Tax-Exempt Organizations.
Also available are revised Publication 521, Moving Expenses;
Publication 531, Reporting Tip Income; Publication 587,
Business Use of Your Home (Including Use by Day-Care
Providers); Publication 907, Tax Highlights for Persons with
Disabilities; and Publication 972, Child Tax Credit. The
publications are available now on the IRS web site,
www.irs.gov, and can be ordered by calling toll-free 1-800-
829-3676. IR-2003-131.
SAFE HARBOR INTEREST RATES
December 2003
Annual Semi-annual Quarterly Monthly
Short-term
AFR 1.68 1.67 1.67 1.66
110 percent AFR 1.85 1.84 1.84 1.83
120 percent AFR 2.01 2.00 2.00 1.99
Mid-term
AFR 3.55 3.52 3.50 3.49
110 percent AFR 3.91 3.87 3.85 3.84
120 percent AFR 4.26 4.22 4.20 4.18
Long-term
AFR 5.12 5.06 5.03 5.01
110 percent AFR 5.65 5.57 5.53 5.51
120 percent AFR 6.16 6.07 6.02 5.99
Rev. Rul. 2003-122, I.R.B. 2003-__.
TAX RATES. The standard deductions for 2004 are $9,700
for joint filers, $7,150 for heads of households, $4,850 for
single filers and $4,850 for married individuals who file
separately. The income limit for the maximum earned income
tax credit is $5,100 for taxpayers with no children, $7,660 for
taxpayers with one child, and $10,750 for taxpayers with two
or more children. The IRS also announced the inflation
adjusted tax tables and other inflation adjusted figures for
2004. The personal exemption is $3,100. For taxable years
beginning in 2004, the personal exemption amount begins to
phase out at, and is completely phased out after, the following
adjusted gross income amounts:
AGI – Beginning AGI Above Which Exemption
Filing Status of Phaseout Fully Phased Out
I.R.C. § 1(a) $214,050 $336,550
I.R.C. § 1(b) $178,350 $300,850
I.R.C. § 1(c) $142,700 $265,200
I.R.C. § 1(d) $107,025 $168,275
For taxable years beginning in 2004, the expense method
depreciation limit is increased to $102,000, with the limitation
reduced if more than $410,00 of Section 179 property is placed
in service in 2004.  Rev. Proc. 2003-85, I.R.B. 2003-__.
LABOR
JOINT EMPLOYER. The plaintiffs were six migrant
workers who were hired through a farm labor contractor to
plant trees on property owned by the defendant paper
manufacturer. The plaintiffs were admitted into the U.S
through the H-2B temporary visa program and sought payment
of minimum wages and overtime compensation under the
FSLA and MSAWPA. The plaintiffs sought recovery from the
paper manufacturer as a joint employer with the farm labor
contractor. The court held that the manufacturer was not a
joint employer because (1) the manufacturer did not assign
laborers or tasks, dictate hiring decisions, design the laborers’
management structure, govern the laborers’ work schedule,
or implement laborer discipline; (2) the manufacturer did not
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have the power to hire or fire the plaintiffs; (3) the manufacturer
did not require continual and lengthy employment of the
plaintiffs; (4) the type of work did not require extensive training;
(5) the manufacturer’s business did not depend upon the work
performed by the plaintiffs; (6) the plaintiffs worked more time
on land not owned or operated by the manufacturer; and (7) the
manufacturer did not provide employment services such as
payment of FICA taxes, insurance, transportation or field
sanitation facilities. Martinez-Mendoza v. Champion Inter.
Corp., 340 F.3d 1200 (11th Cir. 2003).
NUISANCE
WEEDS. The plaintiff’s farm was nearly surrounded by land
owned by the defendant. The defendant’s land, which was up-
wind of the plaintiff’s land, was enrolled in the federal CRP and
was not used for crops. The CRP land became overgrown with
Kochia weed which spread to the plaintiff’s land, damaging the
plaintiff’s fence and contaminating the water supply. The
defendant argued that, because the South Dakota Weed Act
controlled only noxious weeds, the defendant had no duty to
control Kochia which was not listed as a noxious weed. The court
noted that failure to control noxious weeds constituted a public
nuisance under the Act but held that the Act did not prohibit
private actions in nuisance for damages caused by a failure to
control weeds. The court cited Kukowski v. Simonson Farm, Inc.,
507 N.W.2d 68, 70 (ND 1993) for the rule that a landowner’s
duty of care in controlling weeds is “the care an ordinary, prudent,
and careful person would use in similar circumstances.”  The
court held that, although a farmer did not have a duty to control
the natural spread of weeds, a farmer has the duty to use ordinary
care in the working of the land; therefore, the plaintiff could
bring a nuisance action to determine whether the defendant
breached the duty of ordinary care in working the land enrolled
in the CRP.  Collins v. Barker, 668 N.W.2d 548 (S.D. 2003).
PRODUCTS LIABILITY
ANIMAL FEED. The plaintiff was a dog food manufacturer
who purchased wheat from the defendant. The plaintiff alleged
that the wheat was contaminated with vomitoxin which made
the dog food poisonous. The plaintiff sued in strict liability. The
court granted summary judgment to the defendant because the
defendant failed to demonstrate that the wheat was unreasonably
dangerous under the consumer expectation test. The court found
that the presence of vomitoxin in the wheat was common
knowledge in the industry and that a premium had to be paid for
vomitoxin limited wheat. The court also pointed to the plaintiff’s
own testing of the wheat for the toxin; thus showing that the
plaintiff was aware of the potential for vomitoxin contamination.
Southwest Pet Products, Inc. v. Koch Indus., Inc., 273 F.
Supp.2d 1041 (D. Ariz. 2003).
PESTICIDE. The plaintiffs were pineapple crop workers
who were employed by pineapple growers who applied to their
crops nematocides and pesticides manufactured by the
defendant. The plaintiffs alleged that the chemicals
contaminated the air in the fields and caused illnesses in and
injury to the plaintiffs. The plaintiffs filed causes of action: in
negligence; failure to warn; negligent infliction of emotional
distress; and wrongful death. The defendant argued that the
claims were barred by preemption of FIFRA because the claims
were based on inadequate labels. The court held that the claims
were preempted by FIFRA and dismissed the case. Akee v.
The Dow Chemical Company, 272 F. Supp.2d 1112 (D. HI.
2003).
ZONING
LIVESTOCK CONFINEMENT FACILITY. The
defendant County Planning and Zoning Administrator had
administratively approved the construction and operation of a
livestock confinement operation (LCO), a dairy with less than
3000 animals. The approval was ratified later by the County
Board of Commissioners. The plaintiff sought a declaratory
judgment that the administrative approval of the LCO was
improper because no public hearings were held as required by
the Local Land Use Planning Act, Idaho Code § 67-6501 et
seq. because the permit was controversial and affected
neighboring land values. The dairy was built in an Agricultural
Range Preservation zone and the county ordinance provided
for administrative approval of permits for livestock operations
of less than 3000 animals. The court held that neither the statute
nor local zoning ordinance required any public comment or
hearings for an administratively approved permit. In the
Matter of Twin Falls County Commissioners’ Resolution
No. 2001-4, 75 P.3d 185 (Idaho 2003).
IN THE NEWS
COUNTRY OF ORIGIN LABELING. Agriculture Online
reports that, according to Senator Tom Harkin of Iowa, the
U.S. House of Representatives will omit funding for the COOL
provisions as part of last minute appropriation bills, effectively
delaying implementation of the COOL rules. See
www.agriculture.com.
GENETICALLY MODIFIED ORGANISMS. Voters in
Mendocino County, CA, have submitted enough valid
signatures to earn a vote on a ban on the raising of genetically
engineered crops in the county.  The Mendocino Organic
Network proposed the ban as a way to protect the purity of the
county's large and growing organic wine-grape industry from
genetic contamination.  This would be the first such ban in the
nation. The vote could be delayed until next fall if county
supervisors decide at their December 2, 2003, meeting to
further evaluate the impact of the proposed ban. The
Sacramento Bee, Nov. 19, 2003.
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